BQ TU PHAP CONG HOA XA HOI CHU NGHIA VIET NAM
Doc Iap — Tw do — Hanh phic

S6: 27X /BTP-PLQT

V/v tty thac tur phép v& dan sy di Ha Not, ngay 40thdng 9 ndm 2018

mdt sd nude

Kinh gi: 4
- Bo Ngoai giao (Cuc Lanh su);
- Toa 4n nhén dén t6i cao (Vu Hop tdc qudc té).

Bo6 Tu phap da co Cong vin sd 2368/BTP-PLQT ngay 10/7/2017 huéng din
thue hign mot s quy dinh ve uy théc tu phap trong linh vuc dan sy ra nuoc ngoai
giri cée co quan ¢6 thdm quyen 18p hd so Uy thac tu phap (Cong vén sb 2368/BTP-
PLQT) Qua hoat dong thue tién va trao ddi v6i cac Co quan trung wong cia céc
qudc gia thanh vién Céng uéc La hay vé& Téng dat ra nudc ngoai gidy t& tu phap va
ngoai tu phép trong linh vuc dén su hodc thwong mai (Céng ude Téng dat), B6 Tu
phép nhan thdy c6 mot sb bét cép, han ché trong hoat déng nay lién quan dén chic
ning, nhiém vu cia Quy Co quan. Vi vdy, Bé Tu phép d& nghi Quy Co quan thong
b4o va huéng dan céc co quan truc thude thue hién céc quy dinh phap luit vé twong
tro tu phép trong linh vuc dan sw, Céng vin sb 2368/BTP-PLQT va mdt s ndi dung
cu thé nhu sau:

1. V& viéc thwc hién uy thic thu thip chimg i dbi véi cong dan Viét
Nam dang cw tru tai nwéc ngoai qua kénh ngoai giao

Thoi gian vira qua, B6 Tu phép ¢4 chuyén m6t sb hd so thu thap chimg ct dbi
v6i cong dan Viét Nam dang cu tri tai qudc gia khong c6 didu ude qudc té v& tuong
tro tu phép véi Viét Nam qua kénh ngoai giao. Tuy nhién, qua theo ddi két qua do
co quan dai dién Viét Nam & nudc ngoa1 tra vé, B6 Tu phap nhén thdy thay vi
chuyén hd so cho co quan c6 thim quyén clia nu6c ngoai dé thyc hién thu thap
ching ctt, cac co quan dai dién Viét Nam (nhu ta1 Hoa ky) da g1 thong bdo yéu cau
duong su dén nhén gidy t& va niém yét céc gidy to tai try so CO quan da1 dién khi
duong su khéng c6 phan hdi, twong tw nhu viée thuc hién tbng dat gidy o d& ap
dung d6i v6i céng dan Viét Nam. Viée thuc hién theo phuong thirc néu trén khong
phai 1a thuc hién 0y thac tu phap theo kénh ngoai giao di dwoc quy dinh tai Luét
Tuong trg tu phdp nim 2007 va B luét t& tung dén sy nim 2015 (khodn 1 Diéu
475). Vi vdy, B6 Tu phap dé nghj B§ Ngoai giao (Cuc Lanh sy) don ddc, huéng din
cac ¢o quan da1 dién Viét Nam & nudc ngoai thuc hién ding cbéng viéc Uy thic tu
phap theo yeu cu.

2. Vé yéu ciu nidm yét cic vin ban ciia tod 4n tai co quan dai dién cua
Viét Nam & nwédc ngoai

Theo quy dinh tal khoén 3 Didu 474 B luat t§ tung dan sy ndm 2015, truomg
hop céc phuong thirc tdng dat vin ban ciia Tod 4n cho duong sy & nude ngoai theo
khoan 1 Piéu 474 khéng c6 két qua, Toa dn yéu cau nidm yét vin bén tai tru sé co



quan dai dién Viét Nam & nudc ngoai va ding trén cdng thong tin dién t&r clia co
quan dai dién Viét Nam & nuéc ngoai. Trong trirdng hop nay, Tod 4n gl true tiép
vin ban yéu cau cho co quan dai dién Viét Nam & nuéce ngoai khong cén thong qua
B6 Tu phép hay B Ngoai giao. Tuy nhién, nhidu tda 4n van giri vin ban cho B Tu
phép d& nghi thuc hién cbng viéc néu trén nén B6 Tu phap phéai hudng dén va tra lai
yéu cau. Vi vy, B6 Tu phép dé nghi Toa 4n nhén dan t8i cao va B Ngoai giao
huéng dan thdng nhit c4c tod 4n dia phuong va céc co quan dai dién Viét Nam &
nuéce ngoai thue hién quy dinh nay.

3. Vé vige ity thac tw phap téng dat gidy to di cac qubc gia Ia thanh vién
clia Cong wée Tong dat

Dé tranh hd so ty théc tdng dat gidy t& bi Co quan c6 thAm quyén cia nuée
ngoai tra lai do ban dich khéng ding miu ctia Céng udc Tong dat, B6 Tu phap dé
nghj c4c co quan c6 thdm quyén l8p vin ban Gy théc tu phép giti Co quan cé thdm
quyén cia nude ngodi theo mAu 02B song ngit Viét -Anh kém theo Thong tu lién
tich s& 12/2016/TTLT-BTP-BNG-TANDTC ngay 19/10/2016 quy dinh vé trinh tu,
thu tuc twong trg fu phép trong linh vyuc dén sy (Thong tu lién tich sb 12) (1‘01 véi tAt
ca cdc qudc gia 14 thanh vién cia Cong wée Tong dat. Khi d2 str dung mau song
ngft Viét- Anh (phan dién thém cling 14p song ngit Viét- Anh) thi khéng cén ban
dich ctia mAu 2B sang tiéng Anh hodc ngdn ngit ciia nude dwge yéu cau.

Luwu y: Riéng gidy to cin duoc tdng dat kém theo vin ban ty théc tu phap
ndy phai dich sang ngén ngit ciia nuée duge yéu cau.

4. V& viéc Gy thac tw phap di Hoa K3

1.1 Dé6i véi tiy thdc tong dat gidy to

Chi phi 95 USD tra cho cong ty ABC Legal 4p dung ddi v6i 1 yéu cdu cho 1
duong sy tai 1 dia chi. Tai Hoa Ky, hd so phai dugc tdng dat riéng cho timg ngudi.
Vi véy, trudng hop c6 nhidu duong sy tai mot dia chi thi phai lap riéng hd so va
dong chi phi 95 USD cho tiing duong su.

Hoa Ky khong téng dat céc gidy t& clia tda 4n nude ngoai trong d6 c6 ndi
dung @ nghi duong sy hodc nguo‘i lam chu'ng tu cung cip 161 khai theo céc ciu hoi
cua toa an hoac cung cap tai liéu dé giai quyet vu viéc tai toa én. Do vy, hd so yéu
cdu tong dat glay t& va thu thap chimg o phai 4p riéng hd so.

1.2 Déi véi vy thdc thu thdp chirng cir

Hién nay, gifta Viét Nam va Hoa Ky chua c6 diéu udc qudc t& v& thu thap
chimng ctt trong linh vuc dén sy. Vi Vay, viéc thu thép chimg cir dugce thuc hién qua
kénh ngoa1 giao. M6t sb ndi dung cén lvu ¥ y nhu sau:

- Pbi véi Cong ham ngoai giao do Co quan dai dién cua Viét Nam & Hoa Ky
lap:

+ Giri dén Co quan c6 thdm quyén cliia Hoa Kyla

Judicial Assistance Officer

U.S Department of State

Office of Legal Affairs (CA/OCS/L)

SA- 17, 10" Floor



2201 C Street, NW

Washington, DC 20522-1710

+ Trong Cong ham ngoai giao can néu rd: P& nghi chuyén yéu ciu thu thap
chimg cir trong vu viéc dan sy hodc thuong mai t6i Vin phong Tuong tro tu phép
quéc t& thudec Vu Dan sy, B6 Tu phap Hoa Ky dé thuc hién (to transmit the
request of taking of evidence in a civil or commercial matter to the Office of
International Judicial Assistance of Civil Division, the United States
Department of Justice for execution).

- Dbi v6i ho so Gy théc thu thép ching cir ldy 10i khai, vén ban ty théc tu
phép vé dan su glri Co quan ¢6 thim quyén ctia Hoa Ky (mAu 02A kém theo Thong
tu [ién tich s6 12) do céc co quan y8u cu Uy thac 14p phai dédp tGng mdt sb yéu clu
nhu sau:

+ Bén dich tiéng Anh nén sir dung céc tir ngit ¢ sin trong mau kém theo
Cdng vén nay

+ Phén Tén co quan duoc Uy théc tu phép ghi “Vin phong Tuong trg tu phéap
quéc t&, Vu Dan sy, Bé Tu phép Hoa Ky (tén tiéng Anh: Office of International
Judicial Assistance, Civil Division, the United States Department of Justice)

+ Phén Tém tit ndi dung vu viéc cin trinh bay tén cia céc bén nguyén don va
bi don trong vu viée, x4c dinh ban chét ctia vu viée (vi du: tranh chip v& ly hén,
tranh chip v& hop ddng...), 1am r& mdi ién hé cta ching ct can thu thap véi vide
giai quyét vu viéc.

+ Phan cdc bién phap thuc hién Gy thac tu phdp: d& nghi x4c dinh viée thu
thap chimg o 14y 161 khai théng qua viéc 14p vin ban tu khai cla duwong sw hoic
nguoi lam chirng (written affidavit).

- DBbi véi yéu cdu thu thdp chimg o dic biét nhw thong tin v& thué thu nhap
c4 nhan, bao hiém x4 hdi, hd so bénh 4n ma cén phai c6 vin ban ddng ¥ clia ngudi
ndp thué, ngudi duge bao hiém x4 hdi hodc bénh nhan thi phai 1ap theo mau do phép
lust Hoa Ky quy dinh. Céc yéu cdu v& cung cép thong tin dién tir (email, thoi gian
lién lac qua céc phuong tién dién t), hd so ngén hang (thdéng tin t3i khoan), miu
ADN d&u phai tusn theo cc quy dinh cu thé clia phép lust Hoa K. Mbt sb théng tin
nhu ban sao quyét dinh ctia toa 4n, thong tin vé& ding ky clia cic cong ty hodic thong
tin v& ho tich clia cé nhan, thong tin vé thué thu nhép c4 nhan... khong do Bd Tu
phép Hoa Ky cung cdp ma co quan c6 thdm quyén ctia nude ngodi phai tu tim kiém
trén céc trang thong tin cta timg bang hodc clia lién bang hodc phai d& nghi co quan
c6 thdm quyén khac ctia Hoa Ky cung cép. Vi vdy, khi cin thu thap chimg ct 13 cdc
théng tin ndy, cdc co quan ¢b thdm quyén 18p hd so cén lién hé trude véi Bé Tu
phép dé dwoc hudng dan cu thé.

Bén canh d6, cin lru ¥ thue t& 13 50% hd so tng dat gidy to giri di Hoa Ky
khong thuc hién dugce do dia chi khéng chinh xac, duong su khéng ¢ tai dia chi
duge yéu cau hodc d& chuyén di noi khac. Hon nita, trung binh thoi gian ¢ Céng ty
ABC Legal thuc hién téng dat gidy t& chi khoang 01 thang ké tr ngay nhan dugc
yéu cau. Do vay, d& dam béo hidu qué va tiét kiém chi phi 0y thac tw phép, trudng
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hop cén téng dat gidy t& va thu thdp chimg ct 14y 1oi khai ciia duong sy, céc toa 4n
can nhéc thwe hién téng dat gidy t& cho duong sy trude, sau khi ¢ két qua téng dat
thanh céng méi 18p hd so thu thap chimg cir 14y 161 khai cia duong su.

1.3 Béi véi vige tim kiém dia chi

Hoa Ky coi yéu céu xé4c dinh dia chi cta duorng su tai Hoa Ky 14 yéu cdu thu
thap chimg ct. Tuy nhién, Co quan ¢4 thim quyén cta Hoa Ky (B6 Tu phép Hoa
Ky) khéng thé thuc hién yéu cdu ndy do khéng c6 hé théng dang ky quan ly tép
trung véi nguoi cu tri. Cac duong su Va co quan cd thidm quyén cla nudc ngoai co
quyén thué céc cong ty tu nhén cung cép dich vu tim kiém dia chi (skip tracmg)

Cong ty ABC Legal duge Bo Tu phap Hoa Ky giao thue hién cc hd so tong
dat gidy to dén Hoa Ky cling cung cép dich vu nay neu toa an nudc ngoai hodc luit
su trong vu viée yeu cau véi muc gia 85 USD/ yéu cdu. Tuy nhién, khi thue hién
yéu ciu tong dat gidy td, Cong ty ABC Legal cling d& kiém tra, tim kiém- dla chi clia
d'u'ong su. Trong trudmg hop duong su khong ¢ tai dia chi Chrorc yéu cau hojc di
chuyen di noi & khéc, Cong ty ABC Legal kidm tra va cung cdp dia chi méi ma c6
thé duong sur dang sinh song Néu Cong ty ABC Legal thong bao khong thyc hién
dugce yéu cau tbng dat gidy to va khdng cung cép duge dia chi m01 cua duong sy thi
viée yéu cdu cong ty nay tiép tuc tim kiém dia chi 13 khéng can thiét va khong thé
thue hién duogc.

4. V& viéc iy thac tw phap di Ca-na-da

Ca -na- da 14 qubc gia lién bang nén céc co quan c6 thdm quyén 14p hd so uy
thac tur phép cén kiém tra dia chi clia dwong su, x4c dinh dwoc bang cu thé tir d6 xé4c
dinh co quan c6 thim quyén thye hién trong Gng cia Ca-na-da.

V& thanh to4n chi phi, tai phan 16n cdc bang ctia Ca-na-da, viéc thanh toén chi
phi thue té tbng dat gidy to c6 thé thyc hién bing séc. Thoi han thanh todn cia t&
séc 1a 6 thang, do 46, khi cdc co quan c6 thim quyén nhan dugc t& séc can nhanh
chéng giri ho so kém theo t& séc gbe vé& Bd Tu phap dé kip thoi chuyen cho Co quan
¢6 thdm quyen clia nude ngoai. Vi co quan ¢6 thidm quyén nhan hd so cia Ca—na—da
khoéng dong thoi 13 ngudi thu hudng trén séc nén d& nghi céc co quan co tham quyen
1ap hd so tra ctru k§ trén trang théng tin dién t&r cia Hoi nghi La Hay vé& tu phép
qubc t& (HCCH): https://www.hcch.net/ d& dién théng tin v& 2 co quan nay cho
chinh xé&c.

Céc budc tra ctru

(i) Chon ngén ngit tiéng Anh- English

(ii) Chon phén Service

(iii) Chon phin Authorities

(iv) Chon Canada - Central Authority & practical information

(v) Trong muc chi phi (Costs)

- Pudng dan thir nhét 13 thong tin v& céc co quan cé thdm quyén nhan gidy to
d8 dién vao vin ban vy thac tw phap (mfu 2B kém theo Théng tu lién tich s6 12)

https://assets.hcch.net/docs/b12d88a6-4814-4¢9a-901a-dbeed2122£fb.pdf




Thong tin v& céc co quan c6 thém quydn nhin ciing c6 tai phén all Central
Authorities designated by Canada

https://assets.hcch.net/docs/15b51973-5121-4910-8a73-9b44d02¢7dc5.pdf

- Dudng dan thit hai 13 thong tin v& cdc co quan thy hudng trén séc thanh todn
chi phi thuc té téng dat gidy to

https://assets.hcch.net/docs/7a67ab29-f0db-46fc-8d8c-b71670692008.pdf

5. V& viée tiy thac tw phap di Han Qubc, Nhat Ban

Céc hd so ty thac tw phap gtri di Nhat Ban cling phai tach rleng céc yéu cu
thu thép ching ctr va tng dat glay t&, khéng tdng dat vin ban yéu cu duong sy tu
trd 1 cdc ciu hoi; tur cung cép 101 kha1 chirng ct.

Pbi véi Uy: théc tong dat glay td, hién nay c4 Han Qudc va Nhét Ban déu
khéng thu chi phi ‘thuce te 461 véi Vide thue hién Uy théc t phap theo phuong thuc a
(pht hop véi phap Iuat cla nuoc duoc yéu cau) trong mau 02B. Vi vay, khong cin
thu tam u*ng chi phl thu'c & uy thac tu phap 3.000.000 ddng (ba tridu dong) d6i voi
cac hd so tong dat gidy to giri dén Han Quoc va Nhét Ban.

6. Vé viéc 0y thac tw phap di cac quoc gia lién bang (Pire, Thuy Sy, ...)

6.1 Vé xdc dinh co quan c6 thim quyen thiec hign tong dat giay 10.

Tuong ty nhu Ca-na-da, Bo Tu phép & nghi c4c co quan cé tham quyén lap
hd so kiém tra lai thong tin vé dia chi ctia dwong su d& xac dinh bang cu thé tir dé
xac dinh co quan 6 thdm quyén thuc hlen va ngdn ngit tuong ung khi tong dat gidy
td di cac qubc gia lién bang Mot s6 qubc gia c6 cong cu tim kiém riéng dé x4c dinh
dia chi thudc bang cu thé nao nhu Thuy si http:/www.elorge.admin.ch/ (théng tin
trén trang tin dién tir cia HCCH) nhung phai ¢ dia chi chinh x4c vé tén dudng,
phé. Co quan c6 thdm quyén 14p hd so c6 thé tim kiém dia chi trén mang Internet
trude khi st dung cac céng cu nay.

6.2 Viéc xdc dinh dia chi tgi Dirc

Céc yéu cu v& x4c dinh dia chi va céc théng tin ho tich co ban (tén, dia chi
hién tai, tinh trang con séng hay da chét) duoc gui dén co quan dang ky ctia quén
(Biirgeramt) noi mot ngudi dugce cho la dang sinh song. Viéc cung cép thong tin nay
phai thanh todn chi phi, mfrc phi khac nhau theo tlng bang, Piéu kién 14 can phai c6
théng tin dé x4c dinh cu thé ¢4 nhan ngudi nay.

Trudng hop bén yéu cau cung cép duoc 1y do cu thé nhu cén cée théng tin
cho vu viéc vé dén su hodc thuong mai thi ¢ thé yéu ciu co quan néu trén cung cip
théng tin ho tich mé rong (bao gdém ca tén trude ddy, ngdy thang ndm sinh, tinh
trang hon nhén, quc tich hién nay, dia chi trudc day, ngay dén va ngay di khéi dia
chi, tén va dia chi cia ngudi dai digén theo phép ludt, tén va dia chi cua vo/ chéng;
ngdy va noi chét). Vide cung cap céc thong tin nay cling phai tra phi.

Viée cung cip céc thdng tin ndy s& duoc thng béo cho ngudi lién quan dén
théng tin ho tich, k& ca ndi dung v& ngudi yéu ciu cung cip thong tin, trir khi ngudi
yéu cau chimg minh duge 1y do chinh déng cia viée khong théng béo, ching han
nhu vi ly do khai kién.




Théng tin chi tiét tai dia chi https:/assets.hcch.net/upload/civ-reg-
infol4_de.pdf

Trong qué trinh thuc hién Gy théc tu phap v& dan sy, trudng hop cin thém
thong tin chi tiét, d& nghi Quy Co quan lién hé Vu Phéap luét qubc té- B6 Tu phép
(Pia chi 58- 60 Tran Pht, Ba Dinh, Ha Noi), sb dién thoai 024 62739 (445) hodc
(532). Email: mlav1etnam@m03 gov.vn,

Tran trong cam on su phéi hop cia Quy Co quan /

Noi nhin: A A .' _

-Nhutén; VU TRUGNGFTPHAR LUAT/QUOC TE
- BG trudng (dé blc); ' )

- Thir truéng Nguyén Khanh Ngoc (dé iy Y

blc);

- Vién kiém sat nhén dan t5i cao (dé p/h);
- Luu: VT, PLQT (B)

Bach Qudc An



...... THE SOCIALIST REPUBLIC OF VIET NAM

Indepence - Freedom - Happiness

........ s e (AAY) ... (mONLH)...  (vear)

REQUEST OF JUDICIAL ASSISTANCE IN CIVIL OR COMMERCIAL MATTERS

1. Name and address of the requested
authority

2. Name of the requesting authority
Address:
Phone number:

Email:

3. Name of the judge/ the competent
person

4. Related person

5. Content of the request

Taking of evidence (testimony)

6. Brief of the case

7. Applicable law

8. Execution method

In accordance with the national law of the requested
authority (written affidavit)

9, Deadline

Please kindly execute the request by
...(day)...(month)....(year)

and send the evidence to the above-mentioned
requesting authority .

[f the execution is unsuccessful or delayed, please
brompt]y inform the requesting authority of the
reasons that prevent the execution.

... would like to show its gratitude for your cooperation, For further information to execute
the request, please contact the requesting authority via mail or email address as provided

above,

To:
- As above;
- Archive,

Judge/ The competent person




