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Viv hustng oéin, i dip viring mikc

trong qué trinh dp dung Didu 201
BLHS nim 2015 (sim ddi, bd

sung ndm 2017)
_Kinh giri: VKSND tinh Phi The

Phiic-ddp Cong viin sb 362/CV-VKSPT ngdy 19/8/2020 ciia VKSND
tinh Phti The vé viée huéng din dp dyng Diéu 201 BLHS niim 2015 (sira doi,
bd sung nim 2017), sau khi trao déi ¥ kién vai Vu 3 va Vu 7, Vu 14 VKSND
tdi cao cd quan diém nhur sau:

1. Dbi viri khodn tién thu lgi bt chinh dé xie djnh trich nhi¢m hinh sy

Vu 14 nhit tri vai cach xéc dinh khodn tién thu lgi bét chinh néu tgi
Céng viin s6 2127 TANDTC-PC ngdy 13/9/2019 ciia Téa dn nhin din t5i cao vé
viée thong béo két qua gidi dip trye tuyén mt sé vudng, mic xét xit, bai vi,
theo quy dinh tai khodn 1 Diéu 468 ciia BLDS niim 2015 thi: “Ldi sudt vay do
céc bén thoa thugn. Triing hop cde bén cé thoa thugn vé Iai suat thi 1di sudt
theo thoa thudn khéng duge viept qud 20%/ndm ciia khoan tién vay... Trung
hop 1di sudt theo théa thudn vurgt qud Idi suat giai han dwge quy dinh tai
khodn nay thi mikc 1di sudt viegt qud khing cd higu hee”. Theo @6, khodn tién
&i virgt quéa khéng 6 hidu lye va phéi duge coi 14 thu lgi bit chinh dé xdc dinh
trach nhigm hinh sy.

2. Déi véri xir Iy khoan tién gbe v khodn tién thu lgi bit chinh ma
ngwiri pham tHi thu dwye tir vige cho vay lii ndng

2.1. Vé xir Iy khodn tién gbe vi ldi twomg iing véi mice 1di swit 20%/ndm

Tién gbe 14 phuong tién pham t§i nén cin phai tich thu sung vio ngén
sich nha nuée theo quy dinh tai diém a khodn 1 Diéu 47 BLHS nim 2015 (sira
d6i, bé sung néim 2017). Truémg hop ngudi vay chua trd tién gde thi bude ngudi
vay phéi njp dé sung vao ngin sich nha nude.

Déi véi khodn tién 13i twong (mg véi mire 14} suit Eﬂ%"n.im thi xdc djnh
diy li khodn tién do pham t9i ma c6 va phai bj tich thu ndp ngin sich nha nwéc.

2.2, Vé xit Iy khodn tién thu lgi bit chinh (khodn tién [di neong img véi
e 10 sudt trén 20%/nim)

Khoan 13 twong (mg véi mire 13i sudt trén 20%/n3m 14 khoan tién ngudi
pham tdi thu lgi bét chinh ciia nguéi vay nén duge trd lgi cho ngudi vay. Theo dé:



(1) Truomg hop ngudi vay & tra khoan i twong img véi mirc & sudt
trén 20%/ndm cho ngudi cho vay thi trd fai cho ngwdi vay klodn niy.

(2) Trudmg hop ngudi vay chara tré khodn I&i twong (mg véi mire 131 suét
trén 20%/n&m cho ngudni cho vay, tirc 14 chua phdt sinh khoan thu lgi bét chinh
thi hanh vi cho vay néu trén chua théa min diy di yéu td cfu thanh 16i pham
theo Diéu 201 BLHS nam 2015 (sira déi, bd sung nim 2017). Do vdy, khéng
can djit ra ndi dung “néu chua trd 137 thi khdng cdn tich thu vi chua ¢6 hgu qua”
nhu Céng vin s6 362/CV-VKSPT di néu.

2.3. Truwdng hop nguwei cho vay tinh I§i suit khic nhau trong timg
giai dogn, c6 giai dogn I3i suit gip 05 lin tré lén cia mire I sudt cao nhit
quy dinh trong BLDS vi tién thu Ipi bit chinh théa min quy dinh tgi Diéu
201 BLHS (giai dogn 1): néu nguwéi vay chers tri 1 cig Ziai dogn I niy ma
cfng tong khosdn lii d6 vio tidn goc dé tidp tue vay véi mire 1ii sudt ma
phip luit cho phép (giai dogn 2); dén khi bj xir Iy nhung ngwdi vay vin
chira tri duge tien ge va Idi eiia giai dogn 1 mé chi tri Iii trén téng géc
va L ctin giai dogn 2

Vige Idp hop dong cing tdng khodn Iai vio tién gbe dé tiép tuc cho vay
véi mire 13i suat ma phap lujt cho phép (& giai doan 2) 12 viée 02 bén da chér
duge sé tién cho vay 13i njing bing hop déng vay ng ndy nhiim che gidu khodn
tién thu lgi bt chinh. Trong truimg hop nay, cin xem xét xir Iy tréch nhiém hinh
sy doi v6i ngudi pham i vé hanh vi cho vay véi 13i suft gap 05 lan tro 1én cua
mire 1di suiit cao nhit quy dinh trong BLDS tai thoi diém va khoang thoi gian
cho vay (& giai dogn 1) néu thoa min ddy di yéu 16 cdu thanh t6i pham quy dinh
tai Diéu 201 BLHS niim 2015 (sira dbi, bé sung nam 2017).

Trén diy la ¥ kién ciia Vi 14 VKSND tdi cao vé vige huémg din ép dung
Diéu 201 BLHS ndm 2015 (sira déi, bé sung nam 2017), kinh giri VKSND tinh
Phii Tho dé tham Khio./. 40
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