TONG CUC THUE - CONG HOA XA HOI CHU NGHTA VIET NAM

CUC THUE TP HA NOI ~ Poclap - Tu do - Hanh phiic
Sé: 53953 /CT-TTHT Ha Néi, ngay 9 théng -+ ndm 2019
V/v ké khai thue khi chuyén nhuong
quyén stir dung dat

Kinh giri: Cong ty CP xéy dung s6 5 Ha Noi
(Dia chi: 56 101 Ling Ha, Pong Pa, Ha Néi; MST- 0100105493)

Cuc Thué TP Ha N6i nhén duge cbng van s& 431/Cty5 ngay 28/3/2019 va
cong van bd sung hd so sb 36045 ngay 18/4/2019 cua Cong ty CP xay dung sb 5 Ha
Noi (sau ddy got tit 1a Cong ty) héi vé& chinh sich thué, Cuc Thué TP Ha N&i ¢6 v kién

nhu sau:

- Cén cir Khoan 6 Piéu 5, Khoan 1 Diéu 7 Luat thué gia tri gia ting ndm2018
(dugce sua doi bo sung ndm 2013) quy dinh:

“Diéu 5. Poi tuwong khong chiu thué

6. Chuyén quyén str dung ddat”
Diéu 7. Gid tinh thué
1. Gid tinh thué diege quy dinh nhw sau:

h) Déi véi hoat dong kinh doanh bdt dong san la gid ban bat dong san chua
6 thué gid tri gia ting, 1'1 ¥ gid chuyén quyén sir dung dar hodic tién thué dar phdi
nep ngan sach nha nuoe;

Chinh pht sta dbi b sung diém a Khoan 3 Didu 4 Nghi dmh s6 209/2013/ND-CP \
nhu sau:

“a) Gid dat deoe triv dé tinh thué gid tri gia ting duwoc quy dinh cu thé nhw
sau:

- Truong hop duge Nha nudc gzao dat dé dau t co sC ha tang xdy dung nha
dé ban, gid dat duoc trir dé tinh thué gid tri gia tang bao gom tién sir dung dat phai
nép ngdn sach nha moc (khong k8 tién si dung dat dwge mién, gidm) va chi phi boi
thuong, giGi phéng mdt bing theo quy dinh ctia phdp ludt;

- Truong hop co so kinh doanh nhdn chuyen nhucrng quyén si dung dér cia
cdc 16 chike, cd nhén thi gid dét duge trir dé tinh thué gid tri gza tang la gid dat fai
thoi diém nhdn chuyén nhwo*ng quyén sir dung ddt bao goém ca gid tri co 50 hg ting
(néu c6); co sé kinh doanh khong dwoc ké khai, khdu triv thué gid tri gia ting ddu
vao cua co so ha tang da tinh trong gid tri quyén sir dung dat duoc trir khéng chiu
thué gid tri gia ting. Néu gid dat dwoc tric khong bao gbm gid tri co s6 ha tang thi
co s6 kinh doanh dwoc ké kha, khau triv thué gid tri gia ting dau vao cia co sé ha
tang chira tinh trong gid tri quyén siv dung ddt dwoc triv khong chiu thué gid tri gia
tang. Truong ho’p khong xdc dinh dioc gid dat tai thoi diém nhdn chuyen nhuong thi
gid ddt duoc triv dé tinh thué gid tri gia ting 1o gid dat do Uy ban nhdn din




tinh, thanh phé truc thuge Trung wong quy dinh tai thoi diém Iy hop dong nhdn
chwyén nhicong...”

- Can ¢t Théng twr s6 111/2013/TT-BTC ngay 15/8/2013 ctia BY Tai chinh.

+ Tai Khoan 5 Diéu 2 quy dinh thu nhép tir chuyén nhuong bét dong sén

3. Thu nhdp tir chzg'én nhirong bat déng san

Thu nhdp tir chuyé én nhirong bat déng san la khoan thu nhdp nhan duoc fr
viéc chuyén nhieong bt déng sén bao gom:

a) Thu nhap tir chuyén nhiong quyén sie dung dat

_+ Tai tiét a.5 Khoan 3 Piéu 26 quy dinh vé viéc khai thué déi véi thu nhap tir

chuyén nhugng bat déng san:

“a) Ca nhdn c6 thu nhap fir chuyén nhitong bét dpng sén thye hién khai thué
theo tumg lan phdt sinh, ké ca tr wong hop thugc doi tuong dwoc mién thué. Khai thué
d@6i v6i mét s6 trieong hop cy thé nhir sau:

~a.3) Truong hop khai thay hé S0 khai thué thu whdp cd nhdn déi voi hoat dong
chigén nhirong bdt dong san, thi 16 chite, cd nhén khai thay ghi thém “Khai thay”
vao phan triee cum tiv “Nguwdi ndp thué hodc Dai dién hop phdp cia nguoi nop
thué” déng thoi nguoi khai ky, ghi rd ho tén, néu la t6 chire khai thay thi sau khi ky

1én phai déng déu ctia 16 chire. Trén hé so tinh thué, ching tir thu thué vén phdi thé
hién dimg ngudi ngp thué la cd nhdn clfzuyen nhirong bdt déng san.”

- Can cir Pidu 17 Théng t s6 92/2015/TT-BTC ngay 15/6/2015 ciia BS Tai chinh.
+ Tai Diéu 17 sira d6i, b6 sung Diéu 12 Théng tu sb 111/2013/TT-BTC
“Pieu 12. Cin cur tinh thué doi voi thu nhdp tu chuyén nhuong bat dong san
Can cu tinh ﬂn‘zér doi voi thu nhdp fir chuyén nhuong bdt dong san 1o gid
chuyén nheong tirng lan va thue suat.
1. Gid chuyén nhugng
a) Gid chuyén nhwong déi véi chuyén nhuong quyen stz dung dat khong c6
cong trinh xdy dyng trén dat la gia ghi trén hop dong chuyén nhuwong tai z‘hm diém
chuyén nhicong.

2. Thué sudt

Thué sudt déi véi chuyén nhwong bat dong sén la 2% trén gid chuyen nhuwong
hodc gia cho thué lai.”

+ Tai Piéu 21 sta ddi, bd sung Piéu 16 Thong tu s6 156/2013/TT-BTC:

“3. Stra doi, b6 sung diém c va diém d khodn 3 Piéu 16

¢) Noi nép hé so khai thué

Cd nhdn nép hé so khai thué cimg hé so chuyén nhuwong bdt dong san tai bo
phdn mét cira lién théng hode Chi cuc Thué noi ¢ bat déng san chuyén nhuong.

Truong hop ¢ dia phwong chua thie hién quy ché mét civa lién thong thi ngp
hé so tryc tiép cho viin phong ding ky quyén sir dung dat noi c6 bt déng san chuyén
nhuong.

Truong hop ca nhdn chuyén nhwong nha & hinh thonh trong twong lai, cong
trinh xdy dung hinh thanh trong twong lai thi khai thué, ndp thué thu nhdp cd nhin



tai Chi cuc Thué dia phwong noi cé nhd o hinh thanh trong tuong lai, céng trinh xdy
dung hinh thanh trong tuong lai hodc 18 chite, cd nhan dwoe co quan thué uy nhiém

thu.
d) Thoi han ndp hé so khai thué

- Truong hop hop dong chuyen nhuong o thoa thudn bén mua la nguoi ndp
thué thay cho bén ban thi ngp 6 so khai thué chém nhat 1a thoi diém lam thil tuc
dang ky quyén sé hitu, quyén st dung bt dong san. Truong hop ca nhdn nhdn
chuyén nhwong nha hinh thamh trong tuong lai, quyén s dung dat gan voi cong frinh
xdy dung twong lai la thoi diém cd nhén ndp hé so khai thué véi co quan thué. ”

- Can ctt Diéu 2 Thong fr sd 96/2015/TT-BTC ngay 22/6/2015 cia B6 Tai chinh,
stra dbi, bd sung Khoén 2, Piéu 4, Thong tw s6 78/2014/TT-BTC nhu sau:

“Thu nhdp tir hogt dong chuyén nhwong bat dong san, chuyén nhyong dy dn
dau tu, chuyen nhirong quyen tham gia du dn ddu tu, chuyén nhuwong quyén thim do,
khai thdc, ché bién khodng sdn theo quy dinh cia phdp ludt phdi hach todn riéng dé
ké khai nop thué thu nhdp doanh nghiép véi mike thué sudt 22% (tir ngay 01/01/2016
dp dung miic thué sudt 20%), khong dwoc hudng wu ddi z‘hue thu nhdp doanh nghzep
(tru phan thu nhdp cia doanh nghiép thyc hién dw an dau e kinh doanh nha & xd
héi dé bdn, cho thué, cho thué mua duge dp dung thué sudt thue TNDN 10% theo quy
dinh tai diém d khodn 3 Piéu 19 Thong t 56 78/20] 4/TI-BTC)...

- C#n ctt Khoan 1 Diéu 17 Théng tu sb 78/2014/TT BTC ngay 18/6/2014 cua
Bo6 Tai chinh huéng dan thi hanh Nghi dinh sb 218/2013/ND-CP ngay 26/12/2013
cua Chinh phu quy dinh va huéng dan thi hanh Luat thué thu nhip doanh nghiép

“Diéu 17. Cén cit tinh thué

Cén ctr tinh thué thu nhdp tic chuyén nhuong bat déng sdn 1d thu nhdp tinh
thué v thué sudt.

Thu nhdp tinh thué bang (=) thu nhap chiu thué triv (<) cdc khodn 16 ciia hoat
dong chuyén nhirong bét dpng san ciia cde ndm trude (néu cé).

1. Thu nhdp chiu thué.

Thu nhdp chiu thué tir chuyen nhirong bat déng san duoc xde dinh bang doanh
thu thu duoc tir hoat dong chuyén nhuong | bdt dong san trie gid vén ciia bat déng san
va cde khodn chi phi dwoc tri [ién quan dén hoat déng chuyén nhiong bdt déng san.

a) Doanh thu tir hoat dong chuyén nhwong bat dong san.

a.1) Doanh thu tir hoat dong chuyén nhirgng bét déng san dugc xdc dinh theo
gid thuc té chuyén nhiong bdt d’ong san theo hop c'z’ono chuyen nhuong, mua bdn bat
dong san phu hop voi quy dinh cua phdp ludt (bao gém cd cdc khodn phy thu va phi
thu thém néu co).

- Thoi diém xdc dinh doanh thu tinh thué la thoi diém bén bdn ban giao bét
dong san cho bén mua, khéng phy thuge viéc bén mua da ddng ky quyen s6 hitu tai
san, quyén sic dung dar, xdc lap quyén su dung daz‘ tai co quan nha nuoc co 5 tham quyén...”

- Cin ot Khoan 1 Didu 19 Théng tu s& 156/2013/TT-BTC ngay 06/11/2013
cua B6 Tai chinh, quy dinh v& khai phi, 18 phi trudc ba:




“1. Khai l¢ phi truce ba

a) Trdch nhiém ndp h6 so khai 1é phi truée ba va noi ngp hé so khai 1é phz
riece ba: _
T6 chitc, c¢d nhdn cé 14i san thude doi tiwong chiu 1¢ phi trude ba cd trdch nhiém
ké khai va ngp ho so khai 16 phi truede ba cho co quan thué khi déing ky quyén sé hiu,
quén sir dung véi co quan nha mide ¢d tham quyén.

- Ho so khai I¢ phi trirée ba nha, dat duoe nép cho Vin phong dcmo ky quyén sir
dung ddt hodc co quan 16i nguyén méi truong tai dia phirong noi ¢é nha, dat. Truong
}op dia phiwong chia thiee hién co ché mot cika lién théng thi hé so ké khai Ié phi trucc
ba nha, ddt ngp tai Chi cuc Thué dia phirong noi cd nha, dat

b) Hb so ké khai lé phi truoc ba nha, dat

- T¢ khai 1é phi trieée ba theo mdu 01/LPTB ban hémh kém theo T hong tu nay;

- Gidy 16 chitng minh nha, dét 6 nguén gée hop phap;

- Gidy t¢ hop phdp vé viéc chuyén giao tai sén ky két gitta bén giao tai san va
bén nhan tai san....”

- Cén ctr Thoncr tr s§ 301/2016/TT-BTC ngay 15/111/2016 cta Bd Tai chinh
huéng dan vé 1é phi trudc ba.

+ Tai Diéu 6 guy dinh vé khai, thu, ndp 1€ phi trudc ba:

“Piéu 6. Khai, thu, nop lé phi trucc ba

1. Lé phi triede ba dugc khai theo timg lan phdt sinh theo quy dinh tai khoan 1
Diéu 10 Nghi dinh sé 140/2016/ND-CP ngay 10/10/2016 cua Chinh phu.

2. Té chirc, cd nhdn 6 tdi sén thuée déi tugng chiu 1é phz trude ba co trach
nhiém ke khai va ngp hé so khai 16 phi trude ba (g g6m cd cdc truong hop thuge dién
mién 1¢ phi tricde ba theo quy dinh tai Bzeu 9 Nghi dinh s6 140/2016/ND-CP ngay
10/10/2016 cita Chinh phit quy dinh vé 1é phi trude ba va huong ddn tai Diéu 5
Théong nie nay) cho co quan T hué khi dang ky quyén sé hitu, quyén st dung voi co
quan nha meée eé tham quyén...

3. Noi nép hé so khai Ié phi truée ba

a Déi vdi tai san la nha, ddat: Ho so khai I¢ phi trudec ba ngp tai co quan tzep
nhdn 6 so vé giai quyet thu tuc ddng kY, cap gidy chimg nhén quyen Swr dung dt,
gy en sa hiru nha va tai san khdc gin lién véi dat theo quy dinh ciia phdp ludt vé dat
dai...

+ Tai Diéu 4 quy dinh murc thu 1€ phi truéc ba:

“1. Nha, dat e thu lé 0,5%”

Can ¢t cic quy dinh trén va hd so don vi cung cdp, Cuc Thué TP Ha Nbi c6 y
kién nhu sau:

-Trudng hop Cong ty c6 nhan chuyén nhugng bt dong san 13 quyén str dung
dat tir ca nhan A, trong hop déng c6 quy dinh cac khoan thué, phi, 18 phi do Cong ty
chiu thi Coéng ty c6 trach nhiém ké khai ndp thué TNCN thay cho cac nhén, 1¢ phi
truée ba theo quy dinh. Truong hop khai thay hé so khai thué TNCN déi véi hoat
déng chuyén nhwong bt ddng san, thi to chitc, ¢4 nhan khai thay ghi thém “Khai



thay” vao phén truée cum tir “Ngudi np thue hoac Dai dién hop phap ciia nguoi nép
thué” déng thoi nguoi khai ky, ghi 13 ho tén, néu 12 t6 chiic khai thay thi sau khi ky
tén phai dong d4u ctia td chuc. Trén hd so tinh thué, ching tir thu thué van phai thé
hién dtng ngudi ndp thué 1a c4 nhan chuyén nhugng bét dong san.

C4 nhan ndp hd so khai thué cling hé so chuyen nhuong bat dong san tai bo
phin mét ctra lién théng hodc Chi cuc Thué noi c6 bat dong san chuyén nhuong.
Truong-hep- -&-dia- phu@ngohu—a—t-h-u’-e—hen-qu},Lohe-mot ¢ira lién thong thI.nop_ho_sc_
truc t1ep cho vin phong dang ky quyén st dung d4t noi c6 bt dong sén chuyén nhrong.

Truong hop hop dbng chuyen nhuong c6 thoa thuin bén mua la nguodl nop
thué thay cho bén ban thi n0p ho so khai thue cham nhét 13 thoi didm 1am thit tue
déng ky quyén s& hifu, quyén sit dung bét dong san. Trudng hop ca nban nhén
chuyén nhugng nha hinh thanh trong tuong lai, quyén st dung dat gédn véi cong trinh
xay dung tuong lai 1a thoi diém c4 nhén ndp hd so khai thué véi co quan thué.

- Trudng hop sau khi Cong ty nhén chuyen nhwong bt dong san 13 quyén st
dung dat nhan tir c4 nhén A néu trén (¢4t van gift nguyén trang nhu khi nhéan tir ca
nhén A va chua ¢ cong trinh xdy dung trén dat), Cong ty tiép tuc chuyen nhuong lai
‘cho c4 nhan B thi Cong ty cé trach nhiém ndp thué TNDN véi mire thué suit 20%.

Khi chuyén ‘nhuong quyen st dung dt, gia dét duoc trir dé tinh thué GTGT 1a
gia dAt tai thoi didm nhén chuyén nhuong quyén st dung d4t bao gom ca co so ha
tang (néu c6). Céng ty khéng dugc ké khai, khau trir thué GTGT dau vao cla co s6
ha tang da tinh trong gia tri quyen str dung dét duge trir khong chiu thué GTGT. Néu
gia dat duoc trir khéng bao gom gia tri co s¢ ha tAng thi Céng ty duogc ké khai khau
trir thué GTGT dAu vao clia co sé ha tang.

- Truong hop td chite, c4 nhén co6 tai san thudc db6i tuong chiu 1€ ph1 trudc ba
cé trach nhiém ké khai va ngp hd so khai 1& phi trude ba cho co quarn thué khi ding
ky quyén s& hifu, quyén st dyng v6i co quan nha nuée cb thim quyén.

Hb so khai 18 phi trudce ba nha, d4t duoc ndp cho Vin phong dang ky quyén st
dung dit hodc co quan tai nguyén méi truong tai dia phuong noi c6 nha, dat. Truong
hop dia phuong chua thire hién co ché mot ctra lién thoéng thi hé so ké khai 1& ph
trudc ba nha, dat nop tai Chi cuc Thué dja phuong noi c6 nha dét.

Trudng hop trong qua trmh thuc hién con vuorng mac dé nghi Céng ty lién hé
v6i Phong Thanh tr a-kidm tra sb 7 @& dugc huéng din chi tiét,

Cuc Thué TP Ha Noi tra 1oi dé Cong ty duogc bispst-thyc hiénl./

Noi nlin:

- Nhu trén;

- Phong TKT7;

- Phong DTPC;

- Luu: VT, TTHTQ). (f; 3)






